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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 9th day of June, 1995

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Dockets SE-14032
SE- 14044
SE- 14045
SE- 14046

V.

CHAPARRAL, | NC.

FREDERI CK T. WACHENDORFER, JR.,
THOVAS K. BI ONDO, and

SCOIT DOUG.AS FESLER

Respondent s.
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CPI Nl ON AND ORDER

The Adm ni strator has appeal ed froman order Adm nistrative
Law Judge WIlliam R Millins issued on May 8, 1995 that denied
his request for an interlocutory appeal froman earlier ruling on
a di scovery dispute and granted the respondents' notion to
di sm ss the enmergency orders of revocation in this proceeding for

the Administrator's failure to conply with the ruling.® For the

'A copy of the law judge's May 8 order is attached.
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reasons di scussed below, the Adm nistrator's appeal wll be
granted and the case will be remanded for a hearing on the nerits
of the Administrator's charges.?

The | aw j udge di smi ssed the conpl aints (energency orders)?
because the Adm nistrator refused to produce during pre-hearing
di scovery portions of the Enforcenent Investigative Reports (EIR
whi ch contained information that the Adm ni strator asserted was
protected fromdi sclosure by either a work product or
del i berative process privilege.* The |aw judge determni ned that
the withheld material was not privil eged, but was rel evant and
therefore discoverable. W conclude that, assum ng the rel evancy
of the material, it should have been accorded the protection from
di scovery it has customarily received in Board proceedi ngs.

Bef ore di scussing the basis for our disagreenent with the

| aw judge, we think it should be noted that his rejection of the

°The hearing was originally scheduled for May 25. The |aw
judge's dism ssal of the revocation orders on a procedural point
makes it unlikely that the Board will be able to finally dispose
of any further appeal that m ght be taken by either party after a
hearing on the nmerits by June 20, that is, wthin 60 days of the
Adm nistrator's advice to us that an energency requiring the
i mredi ate revocation of the respondents' certificates existed.
Not wi t hst andi ng that circunstance, the case should continue to be
processed in accordance with the shortened tinmeframes applicable
to an enmergency, and we expect the |law judge to pronptly
reschedul e and conplete the hearing on remand.

%The conpl aints all ege nunerous viol ations by respondent
Chaparral involving the operation of unairworthy aircraft, use of
unqualified pilots, and faulty training and mai nt enance
recordkeeping. The conpl aints agai nst the individual respondents
i nvol ve allegations of either maintenance or pilot training
record falsifications.

“The Administrator withheld sone 53 pages of the
approxi mately 1150 pages of docunents conprising the ElRs.
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Adm nistrator's claimof privilege does not rest on a review of
the actual information the Adm ni strator argued he should not be

required to release. It rests, rather, essentially on a
judgment that nothing in an EIRis eligible for either privilege
the Adm nistrator identified. That judgnent, noreover, does not
reflect a determnation that the w thheld docunents do not
qualify, or ordinarily would not be considered, as work product
or deliberative process material, or that simlar docunents have
not been so viewed in past cases.”®> It reflects, instead, the |aw
judge's assessnent that the goals sought to be furthered by the
availability of the subject privileges would not be conprom sed

by denying the Administrator the right to invoke them®

°So far as we are aware, the Board has uniformy upheld the
assertion of a privilege against disclosure for information of
the kind and character at issue in this case. See, e.qg.,
Adm ni strator v. Bowen, 2 N.T.S.B. 940 (1974) and Adm ni strator
v. Hutt, 5 NT.S. B. 2432 (1987). In fact, the Board in
Adm nistrator v. Dilavore, N.T.S. B. Oder EA-3879 (1993), p. 6,
n. 7., sustained this aw judge's recognition of an evidentiary
privilege protecting the type of information he ordered disclosed
in this proceeding.

°For exanple, the | aw judge predicts that disclosing an
i nspector's pre-conplaint opinions and reconmendati ons concer ni ng
a case wll not hinder frank and open discussion with other
agency personnel on possible violations of the Federal Aviation
Regul ations in future cases. Wile it is certainly true, as the
| aw j udge recogni zes, that FAA inspectors are "trai ned
prof essionals who are regularly called upon to testify regarding
their investigations (ALJ Order at 4)," the issue before the | aw
judge, in response to the respondents' discovery requests, was
not whet her disclosure would actually thereafter inhibit
inspectors fromtalking freely with supervisors and | egal counse

about a case they had investigated or were still investigating,
but whether the Adm nistrator was entitled to assert a privilege
designed to foreclose that possibility. |If heis, then it makes

no difference that the privilege may be unnecessary in the |aw
j udge' s opi ni on.
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The parts of the EIR (FAA Form 2150-5) that the

Adm ni strator sought to protect fromdisclosure are Block Itens

18, 25, 26, 29, 30, and 31 of Section A and the analysis portion

of Section D.” The l|aw judge concludes that these parts, as well

as the rest of the EIRs, are relevant to the cases agai nst the

respondents because the EIR is defined by the Adm nistrator as

the "neans for docunenting, assenbling, organizing, and

'"These bl ocks are described by the Administrator in his
brief as follows (Adm Br. at 10):

Bl ock 18 - "Regul ations Believed Violated.”" This block
identifies the Federal Aviation Regul ations which the
i nspect or believes have been viol ated by Respondent.

Bl ock 25 - "Type Action."” This block contains the reporting
i nspector's reconmmendation of the type of enforcenent
action.

Bl ock 26 - "Sanction."” This block contains the reporting
i nspector's recommendati on of the appropriate sanction.

Bl ock 29 - "Regul ations Believed Violated." At the Flight
St andards Regional Ofice |level, the recomendati ons nade
under Block 18 by field office personnel are reviewed by
regi onal division managenent who either concur with, anend
or reject them

Bl ock 30 - "Recomended Type Action.” At the Flight

St andards Regional O fice |level, the recomendati on made
under Block 25 is reviewed by regional division managenment
who either concur with, anmend or reject it.

Bl ock 31 - "Recommended Sanction.” At the Flight Standards
Regional O fice level, the sanction recomended by field

of fi ce personnel made under Block 26 is reviewed by regional
di vi si on managenent who either concur with, anmend, or reject
it.

Section D, "Facts and Analysis," is described as containing
"first, a conplete factual statenent of the investigation of the
al l eged violation and, second, the inspector's evaluation and
anal ysis of the results of the investigation and all pertinent
safety and enforcenent factors." |d. at 11.
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presenting all evidence and other pertinent information obtained

during an investigation" (FAA Order 2150.3A, Conpliance and

Enf orcenent Program page 109). Wile all of the information in

an EIR may be relevant to the investigation it catal ogues, it
seens to us that, generally speaking, the only information in an
EIRthat is relevant to an appeal to the Board is the evidence it
references on the charges actually pressed by the Adm ni strator
in an ensuing order effecting certificate or civil penalty
action. Information bearing on the Administrator's decision to
pursue a specific case, whether describing "an inspector's

opi nions, feelings, and conjectures" about a potenti al

enforcenent action (see FAA Order 2150.3A, supra, at p. 115) or

sinply reflecting the kind of staff recommendati ons, opinions,
and anal yses concerni ng suspected viol ations, and the proper
sanction for them that routinely find their way into the
portions of the EIR the Adm nistrator seeks here to protect,
enbraces matters of prosecutorial discretion that are not, and
shoul d not be allowed by our |law judges to be, at issue in a
Board proceeding on the nerits of charges the Adm ni strator has
in fact decided to all ege.

Not wi t hst andi ng the foregoing, even if we were to assune,
arguendo, that the EIR information withheld by the Adm ni strator
was sonehow rel evant to the appeal to the Board as well as to the
Adm nistrator's investigation, we would still conclude that the

| aw judge's decision sets forth no valid reason for denying the
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material protection fromdisclosure.?

The | aw j udge concl udes that the Adm nistrator should
forfeit the right to invoke the work product or deliberative
process privileges as to the pre-conpl aint anal yses of his
inspectors if, as here, the inspectors wll be called at the
hearing to explain their views as to how the evi dence they
accunul ated denonstrates the viol ati ons the Adm nistrator

ultimately alleged.® W do not agree. In the first place,

8 The | aw judge appears to have found persuasive the
respondents' argunment that since the information the
Adm ni strator withheld was rel evant, they could not prepare a
def ense without access to it. The argunent, we think, borders on
the frivolous. The information withheld fromthe respondents is
not evidence against them it is what sone of the Admnistrator's
personnel think about the evidence against them Respondents
obvi ously do not need such conjectural material in order to
respond to the evidence, already disclosed to them that the
Adm ni strator believes establishes the various cited charges.
More to the point, apart fromthe holl owness of the assertion
that the respondents' efforts to prepare a defense were hanstrung
by the lack of the withheld information, the possible relevancy
of the withheld material is not a reason for denying a privilege
for which the material qualifies. To the contrary, even in a
federal civil trial, where discovery rulings do not have to take
prosecutorial inperatives into account, discovery sinply is not
avai l able for privileged, relevant material. See F.R A P. Rule
26(b)(1)("Parties may obtain discovery regarding any matter, not
privileged, which is relevant to the subject matter involved in
t he pending action....").

°The | aw judge declares that "[r]eview of a document
certainly does not inpose sone privilege upon it, nor does fear
of the inpact of disclosure on future cases" (Order at 4). Once
again, see note 5, supra, the |l aw judge appears to be nore
interested in determ ning whether a privilege for certain
mat eri al shoul d be recogni zed than in assessing whether a
recogni zed privilege should be applied. W would agree,
nevertheless, that it is not, strictly speaking, the actual
supervi sory review of a docunent that confers the work product or
del i berative process privilege onit. Rather, it is the context
in which the review occurs. On the record before us there is no
basis for finding that the material the Adm nistrator w thheld
was not generated within the protected contextual boundaries for
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neither the possibility that the inspectors' views on the
evi dence would be no different before and after the issuance of
the conplaint, nor the Admnistrator's decision to allow themto
testify about their post-conplaint assessnents of the evidence,
strips their pre-hearing analysis of its privileged character.*®
The Adm nistrator, we think, is free to waive sone of the
protection the privilege otherwi se woul d have afforded.

In the second place, while it may be hel pful for the
respondents to know before the hearing how the inspectors
anal yze the evidence, the |law judge's concern that the
respondents would suffer unfair surprise if they were unaware of
the anal yses until the inspectors took the stand is puzzling. ™
The Adm ni strator had already provided the respondents with
copies of the inspectors' post-conplaint witten anal yses of the
charges and evi dence, and the respondents could have requested a
pre-hearing deposition of the inspectors if they neverthel ess
reasonably believed that the inspectors' testinony at the hearing
m ght raise sonme matter the respondents had not antici pated.

(..continued)
the privileges he clains for the material.

¥The Adnministrator does not, by calling his inspectors,
give up the right to object to questions about prosecutorial
factors if cross exam nation of his inspectors ranges beyond
their review of the evidence underlying the alleged violations.

"The conplaints filed by the Administrator are quite
detailed (the conplaint agai nst respondent Chaparral is twenty-
five pages long) and self-explanatory. While the respondents do
not argue that the conplaints did not give them adequate notice
of the charges against them additional information would have
been available on a notion for a nore definite statenent about
them (see Section 821.18 of the Board's Rules of Practice, 49 CFR
Part 821).
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In view of the foregoing, we conclude that the |aw judge
erred in ordering the Adm nistrator to release infornmation we
have previously recogni zed and treated as privileged. W further
conclude that the | aw judge abused his discretion in ordering the
di sm ssal of the conplaints for nonconpliance with his orders
conpel ling discovery. Such a sanction would be excessive even in
a nonenergency case, where the charges are not represented to
inplicate an imedi ate and serious threat to air safety. It was
clearly a disproportionately severe and ill-advised sanction in
this case because the respondents were not prejudiced by the
nondi scl osure and the disposition of the matter on a procedural
ground w Il preclude, as previously indicated (see note 2,
supra), a tinely final decision by the Board on any appeal that
may be taken on the nerits of the Adm nistrator's energency
orders. In these circunstances we will not attenpt to determ ne
what | esser sanction, if any, the |aw judge shoul d have entered
to remedy the Admnistrator's refusal to obey orders that sinply
cannot be reconciled with any pertinent Board precedent.

ACCORDI NGY, IT IS ORDERED THAT:

1. The Admnistrator's appeal is granted, and

2. The case is remanded to the | aw judge for expedited
heari ng and deci si on.

HALL, Chairman, FRANCI S, Vice Chai rman, and HAMMERSCHM DT, Menber
of the Board, concurred in the above opi nion and order.



